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Decision reT Csrbmroaicu Imsc.: b7 Robert V. Keller. Deputy
Comptroller General.

Contact: Office of the general CWanuel: Procurement Law Z.
Organuiztion Coacerneds Departaun*t of tn Davy,.
1utrogitys 5-84495 (1976j. 3-163040 f1975 S..-186700 (1977).

9-189410 (1977). 8-18G513 (1977. b-18S117 (1977t . &,aae S
3-805.4. A.S.P.l- 22-102. F.Pe.. Letter 300-B. L.e.1. Letter
300-12. $

L. protester alleged that a *clcitstion anmue uns
aabiguous and created a proscribed peraoiZ m_ ricn' coatract
amd tfat a'proposed ameadmeat -di not eorrect ucl;iatatla,
defects. The clause which permitted usu 'f! peroru ael
dlaring the first 90 days of contract pcrfomrsace tidn certain&
circumutaucee dId not usurp tie, cetractor's mw upe vh, s
authority to a degree which would cerote a perusnal' stlcee
contract. Solicitation provisionm were mot ambiguous mince they
were sufvlect to only one reafonable Luterptetation. ThS
amendamnt which would have no Vubatantial impact -a'rankiag of
offerors should be sent only tio those in the competitive range.
(HmS)
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PILE: 3-192161 OATE: November 21, 1978

MATTER OF: Cerberonica, Incorporated

DIGE3T:

1. ziP clause which permits substitution of personnel
during first 90 days of contract performance only
in event of sudden illness, death, or termination
of employment does not usuriy contractor's super-
vicory authority to such degrie that proscribed
personal services contract is created.

2. Amenndment to RFPissued after establishment of
competitive range and which has no substantial
impact on ranking of offerors should be sent only
to offerors in competitive range.

3. RaP proviilrna are not ambiguous if they aro 3ub-
Ject to donly onr reasonable interpretation.

The Department of the Navyd(Navy) issued request
for proposals (ROP) N00600-78-R-0814 for the procure-
menkt of management angineering and technical supports
services in support of a number of major weapon systems
acquiitions programs. The RFP contained the following
'Substitution of Personnel" clause.

'(a) The Offeror agrees to assign to
any ordered task those persons whosae resumes
were submitted with his proposal who are
necessary to fill the requirements of the
task order. No substitutions shall be made
except in accordance wiPh this clause.

1(b) The Offieor agrees that during the
first ninety (90) days-of the contractper-
for" nce period no personnel substitutions
will be permitted unless such substitutions
are necessitated by an individual's sudden,
illness, death, or terminatir.'of employment.
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In any of theue events, the Contractor shall
promptly notify the Contracting Officer and
provide the information required by Paragraph
(c) below. After the initial ninety (90)
day period, all proposed substitutions must
be submitted, in writing, at least fifteen
(15) days, (thirty (30) days if security
clearance is to be obtained), in advance of
the proposed substitutions to the Contracting
Officer, and provide the information :equired
by Paragraph (c) below.

"(c All requests for 'substitution'i must
provide :a detailed explmnatibniof. the circum-
stances necessitating the rBpobsed substitutions.
a complete resume for the ptbpoued substitute,
and any other information rrque'sted by the
Contracting Offfcer needed by him to approve.
or disapprove the proposed substitution. 'All
proposed substitutes:'nust have qualifications
that are equal to or higher than the qualifi-
cations of the person to be replaced. The
Contracting Officer or his'authorized repre-
eentetive will evaluate such requests and
promptly notify the Contractor of his approval
or disapproval thereof.

"(d)' The Contractor further agrees to
include the substance of this clause in any
subcontract which he awards under this contract."

Cerberonics, Incorporated (Cerberonics), filed a
protest with the wrocuring activity alleging that the
aboverqu6ted'clauLe was ambiguous The protest was
deniedp however, the procuringq-activity. stated that
it would issue an amendment to'the RFP exempting non-
key perrohnel from\ the "Substitution of Pezsonrnel"
clause Cerberonics subsequently filed a protest
with our Office. The bases of protest here are:
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1 The lSubstitution of Personnel' clause is
ambiguous. It may be interpreted to mea Ithat all

.32 employees required for contract performance be
employees of the offeror At the date of award., If
this is a correct interpretation, the clause.Knduly
restricts competition because only the incumaent
contractor could comply.

2. The clause may alsodb2s construed to mean
that the contractor may,,substitute personnel during
the first 90 days of conlEract performance for good
cause with the prior approval of the contracting'officer.
If sUaititutidn' duringthis period may only be made in
the eviet of sudden illness, death, or termination of
employmentif"f an incumbent employee, the clause creates
a proscribed personal services contract, restricts
competition, and precludes an upgrading of personnel.

j13. Moreover, GAO, implied ii HEW Es Co., Incorporated,
B-18.A940, April 18, 1975, 75-1 CPD 239, that an illegal
persona! services contract would be created if an offeror
were required to hire and assiqn to a contract all those
persons for whom resumes had been submitted.

4. the Navy intJ~d's to providefj'th ~,proposed amend-
ment to the,,RFP, ex~ilpting non-key personnel from the
"Substitution of'Persoinnel" clause, only to, those
offerors wihich;are within the competitive range. This
limited distribution of the proposed, amendment is
violative of section 3-605.4(b) of the Armed Services
Procurement Regulation.(ASPR) (1976 %d.) (now the
Defense Acquisition Regulition) and case precedent
which requirie that offferors be able to compete on an
equal footing. See Unidn Carbide Corporaffon, 9-104495,
February 26, 1976, 76-1 CPD 3:34. Further, the proposed
amendment does not correct the defects in the solicitation.

#1. ¾~~~~~~~Itl

-The Navyzstates that resumes are required for.,
evaluation purposes. The proposed empldyesJ need`dnot
be\\actual employeesof the offeror. However, if the
prop6)ed personnel are not employees of the offeror,
an agreement signed by the individual must accompany
the resume which obligates the person to accept employ-
ment with the offeror in the event of contract award.

j -
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During the first 90 days of contract performance,
substitution of key personnel will be permitted only
inrthe everc of sudden illnes., death, or termination
of employment. The first 90 days of contract per-
formance is critical. 'The awardee is obligated to
provide the key personnel offered in order to prevent
diminution of the proposed quality of services. Success
of che project is dependent on continuity of personnel.
No personal services contract is created because Navy
personnel will not supervise contractor employees.

The Navy statis further that a total of 503 poInt
could have been achieved by offering qualified personnel.
A total of 401-,ilints cbuld have been obtained by offer-
ingiqualified key personnel l The remaining 102 points
coiid have bean obtained by proposing))j'ualified non-
key personnel. Key'personne1 includqthe project
engineer, senior engineer, engineer end programmer.
The category of non-key personnel encompasses the
junior engineer, engineering aide, technical writer/
editor, draftsman, technical typist and clerk typist.

The Navy contends that it is doubtfulklthat there
would be any discernible 'dhak'ge in the ranking of the
offerors if all offerors we're given an opportunityvto
submit revised proposals talzed on the proposed ohaige
of exempting non-key r&rsonnel from the 'Substitbti'in
of PersonnelP clause or that a firm that did not submit
a'proposal woold now submit a proposal as a result of
the exemption for non-key personnel. It follows that
no usefulpurpose wbuld be servedby providing each
offeror with the proposed amendment and repeating
the lengthy techinical evaluation procedure. Conse-
quently, the proposed amendment will be furnished
only to those offerors in the competitive range.

Moreover, the Navy contends that the awardee is
still required to offer non-key piersonnel which will
satisfy the qualifications set forth in the RFP;
however, the awardee will be relieved of the require-
ment to have proposed substitutes of non-key personnel
evaluated and approved by the contracting officer.
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Section "DO of the REP entitled 'BVALWATON FACTORS
FOR AWARD' provides an followss

'Each resume uhail also either state that
the individual in a full time employee of the
firm or have attached to it a signed employment
agreement stating that the individual will join
the firm in the event of coitract award."

As the above-quoted provision indicates, the 32 required
personnel are not required to be employees of the offeror
a'' the date of award. Consequently, it in our opinion
that it is not a practical impossibility for offerors
other than the incumbent contractor to compi, with the
personnel commitment requirement of the contract.

tWfth regard to tie jallegation concerning the
creation of a pA sdrbi"d peraonal servi/s contract,
we stated <in aelyl Services, Inc!. - PU'ctdhase Order
for SecretariaBiservices, > 1867OO, January 19, 19(7,
77-1 CPD 356,t~h'at in order to assist Agencies to deter-
mine whether '.oontract establishes an illegal employer-
employee relatf6nahip between the Government and con-
tractor employees, the Civil Service Cozmmission has
listed six elements in FPMle'fter 300-8, dated December 12,
1967, and 300-12, dated August 30, 1968. The six elements
are:

1. The contract is performed at a Government site.

2 'The contractor utilizes Government-furnished
equipment.

3. Theaservices contracted for are applied directly
to ar integral effort of the agency.

4 Comparable services, meeting comparable needs,
are performed in the same or similar agencies using
civil service personnel.

K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ e 
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S. The need for the type of service provided can
reasonably be expected to last beyond 1 year.

6. The nature of the service, or the manner in
whicfiiit is provided, requires direct or indirect
Government direction or supervision of contractor
employees.

We went on4to state that the proscribed~supervision
of contractor employees is frequently evidenced by these
six elements. The absence of any one or a numker of
the elements, however, would not mean that supervision
is not authorized by the ccntract, or present int'the
actual work performance, but cirly that there is less
likelihood of its existence.

In ess'ence, then, a personal services contract
is the procuring of services by contract in such
manner that the contractor or his employees are in
effect employees of the Government, ASPR S 22-102.1
(1976,ed.J. Although there are no-definitive rules
for characterizing services as personal or non-
a personal, criteria for recognizing 'personal service
cOptracts are also set forthdinASPR S 22-'-102.2
(11976 ed.). The criteria include the nature of the
work to be performed and the amount of supervision
exercised by the Government.

Although, the limited substitution during the first
904days of contract performance infringes on the traditional
supervisory prerog'atives to assign personnel to ' given
task, we do not' believe that the elements of Government
supervision are present to such an ei'tent that there is
aniillegal employer-employee; relationship between the
Government and contractor employees which results in
r. poscrtbed personal services contract% The offeror
is still at liberty to propose any person which it
intends to assign to the cdntract and, where necessary,
propose substitutes with substantially equal qualifications
which are required for satisfactory contract performance.



Contrary to Cerberonical allegation, we did not P,
imply in Hew *s Co,1ncorprated, supra, that a
personal services contract would be created if an
offeror were required to cao it personnel for whom
resumes had been submitted. In fact, we held in
later caues that there was no general rule regarding
whether proposed employees must be committed to
a contract. OED Systems, Inc., B-189410, December 15,
1977, 77-2 CPD 467 However, if an employment commit-
ment were required, the type of commitment deemed
necessary should 2e unmistakably clear. I Systems,
Incorporated, B-186513, January 27, 1977, 77-1 CPD 65.

As noted, Cerberonics contends that the proposed
amendment should se sent to all of ferors.*The 'case
cited by Cerberonias in support of its contention
stands for the proposition -that an amendment 'should be
sent to all offerors if it is necessary for them to
be able to compete on an equal footing. Besides,
in the cited case only two offers were submitted, and
both offerors were found to be within the competitive
range.

ASPR 5'3-805.4'(b) (1976 id.) provides that if the
competitive range has been established, only those
offerors 'in the-competitive range should be sent a
copy of an`y amendment to the RPP, unless the change
is so substantial as to warrant complete revision
of the solicitation, which is not the case here.
In the instant case, the competitive range has
been established, and the Navy intends to send
the proposed amendment only to the firms in the
competitive range. Accordingly, we find no violation
of ASPR 5 3-805.4(1b) (1976 ed.).

Furthermore, we see no indication that offerors
did not c6oimete 'on a common bsuis. Moreover,we agree
with the Navy that in all'probability the amendment
would ne-i;her impact substantially on the rating
and ranking of the proposals nor would other prospec-
tive contractors, which did not submit a proposal',
make an Skfer, as a result of the proposed amnhndment
to the RFf. In effect, we view the proposed change
as de minimis and concur with the Navy that it need
be sent only to offerors in the competitive range.
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Sentinel Electronics, Inc., B-186117, September 15,
1977, 77-2 CPD 191. Further, the 'Subatitution of
Personnel' clause is not ambiguous, since in our
view it is subject to only one reasonable inter-
pretation.

Moreover, there is no evidence of record to
substantiate Cerberanics' unsupported allegation
that the Substitution of Personnel" clausie restricts
competition because it exceeds the Governm'tnt's
legitimate needs. As noted, the Navy conteknds that
the first 90 days of contract performance is critical.

Based on the foregoing, the protest is denied.

Deputy Cm d .# e2>n I
of the United States




